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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gmﬁ-m -
AvronhEy SienAL

Honorable ¥, L. Xasale
County Auditor
Hilbharger County
Vernon, Zaxas

Dear 31xr:

Bye s' wife is the half
ther of Yrs. Skinner's

« Does such relation-

5, if wny, prohibit the

cit of Vernon from employing
Iinzner in eny ecapacity?

we heve yo

941, setting forth the
following facts )

hig/City, bona fide oiti-

“ir, C.
A fice of any kind,

Byers, al esidunt oitizen of Ybrnon.
. hn City Commission of the City of
nayried s helf siater of Mr. ladd,

Skinner, also a resident eitizen
married the daughter of Mr.

Under the adove fascts, quoted in full from your letter, you
request our opinion upon the following question:

*what i3 the relationship of ¥r., Byers and -
. Skinner, either by affinity or consanguinity,
and would the relationskip, if eny, prohibvit the
City of Vernon, Texes, from employing Nr, Skinner
in any ctpqclty?'
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Honorable F. L. Maxsle, page 2

Article 432, of the Pesnal Code, provides as follows:

"No offiocer of this Jtate or any officer of any
distriot, county, oity, precinot, sochool distriet,
or other nunicipal subdivision-of this State, or-any
offiocer or member of eny State, dlatrict, oounty, olity,
sohool 4istrict or other munieipal board, or judge of
any court, oreated by or under authority of eny gen-
eral or spesial law of this Stete, or anhy membder of
the Legislature, shall appoint, or vote for, or ocon-
firm, the appointment to eny office, position olerk-
ship, employment or duty, of any person related within
the seocond degree by nrrinity or within the third
degrees of consanguinity to the person so appointing
or 80 voting, or to any other mexber of any sush
bosrd, the lLegislaturs, or court of which such per-
son 80 appointing or voting may be a nmenmber, when the
salary, fees, or conpensation of such appointee 1ls to
be paid for, directly or indirectly, out of or from
publio funds or fees of office of any kind or chsrag-
ter whatsoarver.”

It is apparent fron the foregoing article thst the City of
Vernon ¢ould not employ any one related to a lember of the City
Commission within the seoond dezree by affinity or within the
third degres by oconsanguinity.

Collateral sonsanguinity is the relationship existing bve-
tween persons who descend froa the sams sommon ancester but not
froa sach other, Lineal consanguinity is the relationship exist-
ing between persons when one is desoended from the other, In
oonputing the degrees of 1lineal consanguinity exlsting betwsen
ta0 persons every generation in the 4irect course of relation-
ship makes a degree, The nethod of computing ccllaterel ocorsan-
guinity is to discover the gommon sncestor, to begin ~ith hinm
and resockon downward end the degrees the two persons, or the =ore
remote of them is distant from the ancestor is the &egreo o
xindred sudbsisting detween them. Thus, drothers are related to
each other in the first degree becauss from the fathsr each one
of them is one degree., An unole and nephew ars related to sach
other in the second degree because the nephew is two dgrees dis-
tant from the common ancestor and the uncle is extended to the
rexotest degres of collateral relstionship. Tyler Tap R. R. Con~-
pany and Douglass v, Overton, 1 Tex. Ct. App., page 208.
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Honorsble P. L., i‘asale, page 3

Degrees of effinjity are computed in the sane ranner as
thoss of oonsanguinity, thus relstives 2f the wife stand at
the sane iexzrese of arfinity to the husba~d as t' ey are re-
lated to the wife by consangulnity. EKelly v. Neely, 12 ..rk.
657, 56 in. Dec. 288; 2 C., 7. 379; 2 C. J. Secundua 992.

The Court of Criminal Appeals of Texas cites the case of
Zelly v. lieely, supra, with approvel in its opinion in the
case of stringfellow v, Stste, 61 S. ¥. 719, in whioch it held
in effect that by marriaze the men places himaelt in the sarme
degres of rropinguity %o all the relatives of his wife either
bg affinity or consanguinity as she actually stands towerd
then,

This is not the rule in the nmajority of Jjurisdiotions
end is not the rule in Texas in clvil cazxea, Tee Schultze
v. doleary, 11 S. ¥%. 924, and Seabrook, et al v, Pirat National
Bank of Port Laveoa, 171 3. J. 247. However, -rticle 432, Penal
Code, is a oriminal statute and we ere constrained to adopt the
construction placed upon it by our Court of Criminal Appeels.

Thia department in its Opinion No., 0-2225, a ocopy of whieh
is attached hereto, hes adopted the construction of the Court
of Criminal Appeals in the Stringfellow oase, supra, and h=s
overruled previous opinions following the rule prevalling in
oivil cazes snd in the majority of other Jurisdiotions.

Under the criterion set forth sbove, we find that the gonm-
mon ancestor of ir. Byers' wife end Mr. Skinner's wife was
either the father or mother of lrs. Byers. It is immaterial
that Yrs. Byers is only the half siater of irs. Skinnexr's
father, Further, under the rule, one common ancestor is suf-
ticient. See our Opinjion No, 0=-791 attsohed hereto., Coming
downwerd, we find that two degrees separate the ansestor
drs, Byers from ¥rs. Skinner, hence, irs. Byers' is extended
to the dezgree of relationship being nost rexote from the com-
mon ancestor, end 1s related to irs. Skinner in the second
degree. LUr. 3yers and lir. Skinner, under the rule, are in
the same propinquity to esach other by affinity as their wives
are by consunguinity and are hence related 1in the second dexrse,
3eing relzted in the aeconid degree by affinity, the provi-
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Honoreble F. 1, ilassle, pasgs 4

sions of Artliole L)2, Penal code. would prohibvit the City

of Vernon froam anployina dr. Skinper as long &s lr. Byers
is on the City Cozmiasion.

. .'Fﬁ JUL 13, 1941 Yours very truly

M TTORNEY GENERAL OF TZXAS
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